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Summary 
SB 423 was passed by the West Virginia Legislature during the 2015 regular legislative session and was 

signed by the governor. The bill affected two chapters of state code: 

 Chapter 16, Public Health 

o Amended Article 1, State Public Health System 

 Chapter 22, Environmental Resources 

o Amended Article 30, Aboveground Storage Tank Act 

o Repealed most of Article 31, Public Water Supply Protection Act 

Source Water Protection Plans 
Chapter 16, Article 1 addresses the Bureau for Public Health’s (BPH’s) regulation of public water 

systems. The most important response to the 2014 water crisis was the new requirement in SB 373, 

which passed in 2014, for systems to write and periodically update Source Water Protection Plans 

(SWPPs). SB 423 did not substantively change these requirements. 

A new section (§16-1-9f) was added to this article; this section is an amended version of a section from 

the 2014 Public Water Supply Protection Act that required the inventory of all potential sources of 

significant contamination (PSSCs) within zones of critical concern (ZCCs). Inventories of PSSCs are a 

critical component of SWPPs. SB 423 requires the WV Department of Health and Human Services 

(WVDHHR) to complete the inventory. 

Next steps: Public water systems should now be writing their SWPPs. Individuals and organizations 

need to play an active role in the development of the SWPPs. Utilities must make “every effort” to 

engage the public in the development of these SWPPs. After submission, when BPH is reviewing the 

SWPPs, they will hold public hearings. Citizens and organizations need to participate in these hearings. 

It will also be important to monitor WVDHHR’s compilation of PSSC inventories and the public’s access 

to this information.  

 



2 

 

Public Water Supply Protection Act 
SB 423 repealed the entire Public Water Supply Protection Act, with the following exceptions: 

 The responsibility to compile inventories of PSSCs was transferred from WVDEP to WVDHHR and 

was moved to §16-1-9f. 

 The only remaining section of the Public Water Supply Protection Act is the creation of the Public 

Water System Supply Study Commission. The Commission’s makeup was adjusted. It now includes: 

o 4 members appointed by the governor, each with specific types of experience;  

o 1 representative designated by the Rural Water Association; 

o 1 representative designated by the Municipal League; 

o the WVDEP Secretary or his or her designee; 

o the BPH Commissioner or his or her designee who shall serve as chair; 

o the Director of the Division of Homeland Security and Emergency Management or his or her 

designee; 

o the Chairman of the Public Service Commission or his or her designee; 

o 2 representatives designated by the Business Industry Council; and 

o 1 representative designated by West Virginia Rivers Coalition. 

 The Commission is now to be terminated in 2019. 

Next steps: West Virginia Rivers Coalition will appoint a member of the Commission and will 

participate actively in the Commission meetings. Citizens and organizations should monitor the 

Commission’s annual reports to the legislature, due before December 15 of each year. 

 

Aboveground Storage Tank Act 
In 2014, SB 373 included Chapter 22, Article 30, which created an entirely new registration and 

permitting process for aboveground storage tanks (ASTs). In 2015, SB 423 dramatically weakened the 

AST Act. 

Fewer tanks are regulated. 

 Most ASTs registered since 2014 are no longer regulated under the AST Act. Owners and operators 

registered approximately 50,000 tanks under the Act in 2014 and early 2015. Of these, only an 

estimated 12,000 remain regulated under the Act after passage of SB 423. The other 38,000 are 

under no further regulation after registration. 

 The estimated 12,000 regulated ASTs are divided into Level 1 and Level 2 tanks. Level 1 tanks 

present the highest risk to drinking water intakes and are more strictly regulated. 

 Level 1 tanks include those that: 

o are located within a ZCC – the corridor upstream from a drinking water intake that is within 

a five-hour travel time to the intake;  

o contain certain hazardous substances;  
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o have a capacity of 50,000 gallons or more; or  

o are designated as a Level 1 tanks by the WVDEP Secretary.  

 Level 2 tanks include non-Level 1 tanks that are located within a zone of peripheral concern (ZPC), 

no matter the tank’s size or the substance stored in the tank. SB 423 defines the ZPC as the corridor 

upstream from a drinking water intake that is between a five- and ten-hour travel time to the intake.  

Most regulated tanks can “opt out” of AST Act standards. 

 Most of the approximately 12,000 tanks that remain regulated can “opt out” of AST Act standards 

through the modification of existing permits or plans. 

 If an AST owner or operator submits a request, the WVDEP Secretary may amend existing permits or 

plans “to include conditions pertaining to the management and control of regulated tanks, so long 

as those conditions in the opinion of the secretary are sufficient in combination with practices and 

protections already in place to protect the waters of the state.” This portion of SB 423 is perhaps the 

most controversial because, even though it allows WVDEP to add stricter conditions to existing 

permits or plans, it does not require that these stricter conditions be as stringent as the 

requirements in the AST Act.  

 The permits or plans the secretary may amend include: 

o surface mining permits (for surface and underground coal mines); 

o well work permits (for oil and gas wells); 

o individual National Pollutant Discharge Elimination System (NPDES) permits (including, for 

example, chemical plants, wastewater treatment plants, and coal mines); 

o Solid Waste Management Act permits (for landfills); 

o groundwater protection plans (for facilities that operate under individual or general NPDES 

permits; therefore, many general NPDES permit holders, such as Freedom Industries before 

the MCHM spill, are now eligible to “opt out” of the stricter AST Act requirements) 

Tanks that remain regulated will be less stringently regulated, and many requirements will not take 

effect until a new rulemaking process is completed by WVDEP and the Legislature. 

 For the tanks that remain regulated, and for which owners and operators do not “opt out”, the 

regulations will be less stringent. 

 Spill prevention and response plans (SPRPs), which under the original AST Act needed to be 

submitted to WVDEP, no longer need to be submitted, and in many cases no longer need to be 

written. Instead, owners or operators need only certify that the tank is subject to a groundwater 

protection plan or a spill prevention control and countermeasures (SPCC) plan. WVDEP does not 

review SPCC plans and therefore will likely not review many SPRPs. Further, SPRPs that are not 

submitted to WVDEP will not be available to the public. A level of accountability has therefore been 

removed. 

 Tank owners and operators no longer need to annually inspect their tanks and submit certifications 

to WVDEP. Under SB 423, inspections are now called “evaluations.” No certifications need to be 
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submitted to WVDEP until six months after new rules are approved by the Legislature—which will be 

in mid-to-late 2016 at the earliest. 

 The detailed rules for ASTs need to be rewritten by WVDEP and resubmitted to the Legislature for 

approval. At the earliest, the Legislature will approve the revised rules in 2016. 

 WVDEP is no longer required to inspect ASTs within ZCCs annually. Instead, under SB 423, WVDEP 

must inspect Level 1 tanks at least once every three years. 

 SB 423 modified the definition of “AST” to exclude tanks that are in one location for less than 365 

days. This creates a significantly larger loophole for mobile tanks, which were originally defined in SB 

373 to only include tanks that are in one location for less than 60 days. 

 SB 423 allows the Division of Homeland Security and Emergency Management to restrict any 

information from public release, without a process for restricting information and without any 

conditions regarding which type of information can be restricted. 

Next steps: WVDEP will be undertaking a new rulemaking process throughout 2015, which will 

culminate in their providing proposed rules for legislative approval in early 2016. Citizens and 

organizations need to be involved in this entire process. It is also critical to monitor which owners and 

operators apply to “opt out” of the AST Act requirements, what conditions WVDEP adds to their 

existing permits or plans, and whether the permittees appeal these additional conditions to the 

Environmental Quality Board and ultimately to court. Information designated as restricted by the 

Division of Homeland Security and Emergency Management should also be tracked. 

 

 

For more information: 

ktyner@wvrivers.org 

304-637-7201 
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